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148 VIRGINIA LAW REVIEW 

largely by the New York court to sustain its view that the taxicab was 
a private carrier, is readily distinguishable from the instant case. The 
United States Supreme Court held that taxicabs, operating from a pub- 
lic stand, arc common carriers, but that cars ordered from a central 
garage, usually by telephone, are not common carriers. 

Carriers — Passengers — Wrongful Ejection. — The plaintiff bought a 
ticket from Harrisonburg, Va., to Selma, N. C, which the conductor 
on the train from Staunton to Charlottesville claimed was invalid. At 
Charlottesville he had the ticket agent change the ticket, but the agent 
by mistake wrote Thelma on the ticket instead of Selma. On boarding 
the Atlantic Coast Line train at Richmond, the plaintiff was told by the 
conductor that the ticket was not good. The plaintiff explained how 
the mistake occurred and offered to pay for a telegram to Harrison- 
burg to ascertain whether or not he had paid the proper fare. The 
conductor ejected him from the train, neither paying attention to the 
explanation, nor to the offer to pay for the telegram. The plaintiff 
sued to recover damages for the ejection. Held, the plaintiff is entitled 
to recover. Creech v. Atlantic Coast Line R. Co. (N. C), 93 S. E. 453. 
See Notes, p. 134. 

Constitutional Law — Selective Draft — Power of Congress. — The de- 
fendants were imprisoned for unlawfully failing to register for military 
duty as required by the Act of Congress of May 18th, 1917, popularly 
known as The Selective Draft Law. The defendants applied for writs 
of habeas corpus, claiming that this Act of Congress is in contravention 
of the Thirteenth Amendment of the Federal Constitution, prohibiting 
slavery and involuntary servitude, and further that Congress has no 
power to pass such a law. Held, the application is denied. Story v. Per- 
kins, 243 Fed. 997. See Notes, p. 138. 

Evidence — Criminal Law — Inference of Guilt from Flight. — The de- 
fendant was convicted of murdering an automobile driver. The morn- 
ing after the murder, the defendant drove to another town for the al- 
leged purpose of obtaining work there. The judge charged the jury, 
in substance, that flight must be proved by the state, and if proved, any 
reasonable explanation of the flight by the defendant must be consid- 
ered; if the explanation were reasonable and true, the inference of 
guilt to be drawn from the flight is done away with; if the. explana- 
tion were unreasonable or untrue, then flight was to be considered as 
a circumstance against the defendant. Held, the instruction is erro- 
neous. State v. Tumage (S. C), 93 S. E. 182. 

Flight is a voluntary withdrawal to escape arrest, and is a circum- 
stance from which an inference of guilt is drawn. Merely leaving the 
community for another purpose does not create such inference. 
Whether or not the circumstances constitute flight is a question for the 
jury. Smith v. State, 106 Ga. 673, 32 S. E. 851; State v. Poe, 123 Iowa 
118, 98 N. W. 587. 

The fact that a defendant flees from the vicinity where a crime was 
committed, knowing that it is probable that he will be arrested there- 
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for, or charged therewith, may be shown as a circumstance tending to 
indicate guilt. But this is a mere inference which the jury may draw, 
and not evidence upon which the accused may be convicted upon proof 
of the corpus delicti. In such case, the court may instruct that such 
fact may be "presumptive evidence of guilt," and if unexplained, the 
jury would be justified in considering such flight "evidence of guilt." 
Starr v. United States, 164 U. S. 627; State v. Poe, supra. This inference 
is based upon the ground that flight is conscious evidence of guilt. The 
presumption is, that one who is accused wrongfully will rely on his 
consciousness of innocence, while one who is guilty will resort to flight 
to escape punishment. State v. Poe, supra. On the same principle it 
is held that evidence tending to show that the defendant attempted to 
bribe a juror is competent evidence against him and raises an infer- 
ence of guilt, if unexplained. Turpin v. Commonwealth, 140 Ky. 294, 130 S. 
W. 1086. Where the prisoner flees after trial, it is evidence of guilt, 
though not conclusive. Murrcl v. State, 46 Ala. 89, 7 Am. Rep. 592. 

Leaving the vicinity where the crime was committed does not nec- 
essarily constitute flight. In order that the defendant's departure be 
used against him it must be unexplained. Thus where the defendant 
fled from a mob, it was held not to be such flight as would create an in- 
ference of guilt. Smith v. State, 106 Ga. 673, 32 S. E. 851. Or that he 
fled on the advice of friends for fear of personal violence. State v. Phil- 
lips, 34 Mo. 475. The mere fact that the defendant is arrested in an- 
other state is not sufficient to raise an inference of guilt from flight, 
for this does not necessarily mean that he fled there to escape justice. 
State v. Evans. 138 Mo. 116, 39 S. W. 462. 

When flight or departure from the vicinity where the crime was com- 
mitted is proved, the defendant may introduce evidence to explain his 
departure and show that his leaving the vicinity was consistent with 
his innocence. This explanation negatives the presumption of con- 
scious guilt, and also the inference of guilt drawn from flight. Pea- 
cock v. State, 50 X. J. L. 653, 14 Atl. 893; Smith v. State, supra. 

Flight of the accused is a presumption of fact, not of law, and is 
merely a circumstance to be considered by the jury as tending to in- 
crease the probability of the guilt of the accused. Hence, an instruc- 
tion by the court that the facts do, or do not constitute flight is re- 
versible error. Hickory v. United States, 160 U. S. 408. But an instruc- 
tion which leaves the fact of flight to the jury and instructs as to the 
effect of flight is not an invasion of the province of the jury. State v. 
Lent Woon, 57 Ore. 482. 107 Pac. 974. 

While it is well settled upon authority that an instruction drawn, as 
in the principal case above, is erroneous, it would seem on principle 
that these holdings are too technical. The substantive law is, that 
flight is a circumstance from which the jury may draw an inference 
of guilt. Hence, on principle the court should be allowed to instruct 
the jury that flight is a circumstance which the jury might consider in 
connection with the guilt of the accused. 

Husband and Wive — Torts of Wife-— Liability ok Husband under 
Modern Statutes. — W. wife of H., alienated the affections of X., a mar- 



